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DETAILED ACTION 

Currently, Claims 1-67 are pending. Claims 1-36, 39-51, 59-64, 66 and 67 are 
examined on the merits. 

Election/Restrictions 

Applicant's election without traverse of Group I (Claims 1-51, 59-64, 66-67), the 
species Lactococcus-derived bacteriocin, rosemary, phenolic diterpene being carbosic 
acid, phenolic triperpene being ursolic acid, raw meat, citric acid esters of 
monodiglycerides, polyphosphates in the reply filed on June 22, 2007 is acknowledged. 

Claims 37, 38, 52-58 and 65 are withdrawn from further consideration pursuant 
to 37 CFR 1 .142(b) as being drawn to a nonelected group and species, there being no 
allowable generic or linking claim. Election was made without traverse in the reply filed 
on June 22, 2007. 

Specification 

The use of the trademark Nisaplin has been noted in this application. It should 
be capitalized wherever it appears and be accompanied by the generic terminology. 

Although the use of trademarks is permissible in patent applications, the 
proprietary nature of the marks should be respected and every effort made to prevent 
their use in any manner which might adversely affect their validity as trademarks. 

Claim Objections 

Claims 4-23, 25, 26, 28-35, 38-42, 44, 46-48, 62, 63 are objected to under 37 
CFR 1 .75(c) as being in improper form because a multiple dependent claim cannot 
depend from another multiple dependent claim. In addition, Claim 62 is an improper 
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multiple dependent claim because a claim cannot depend on two sets of claims. See 
MPEP§ 608.01 (n). 

Claim Rejections ■ 35 USC § 101 

35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

Claims 59-62,66 and 67 are rejected under 35 U.S.C. 101 because the claimed 
recitation of a use, without setting forth any steps involved in the process, results in an 
improper definition of a process, i.e., results in a claim which is not a proper process 
claim under 35 U.S.C. 101 . See for example Ex parte Dunki, 1 53 USPQ 678 (Bd.App. 
1967) and Clinical Products, Ltd. v. Brenner, 255 F. Supp. 131, 149 USPQ 475 (D.D.C. 
1966). 

Claim Rejections ■ 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 1-36, 39-51 , 59-62, 64, 66-67 are rejected under 35 U.S.C. 112, second 
paragraph, as being indefinite for failing to particularly point out and distinctly claim the 
subject matter which applicant regards as the invention. 

Claims 59-62, 66 and 67 provide for the use of an antimicrobial material and 
extract obtained from Labiatae family, but, since the claim does not set forth any steps 
involved in the method/process, it is unclear what method/process applicant is intending 
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to encompass. A claim is indefinite where it merely recites a use without any active, 
positive steps delimiting how this use is actually practiced. 

The claims are indefinite because it is not clear if applicant is claiming a method 
or a composition. For the sake of examination, these claims will be considered as 
composition claims. 

A broad range or limitation together with a narrow range or limitation that falls 
within the broad range or limitation (in the same claim) is considered indefinite, since 
the resulting claim does not clearly set forth the metes and bounds of the patent 
protection desired. See MPEP § 21 73.05(c). Note the explanation given by the Board 
of Patent Appeals and Interferences in Ex parte Wu, 10 USPQ2d 2031, 2033 (Bd. Pat. 
App. & Inter. 1989), as to where broad language is followed by "such as" and then 
narrow language. The Board stated that this can render a claim indefinite by raising a 
question or doubt as to whether the feature introduced by such language is (a) merely 
exemplary of the remainder of the claim, and therefore not required, or (b) a required 
feature of the claims. Note also, for example, the decisions of Ex parte Steigewald, 1 31 
USPQ 74 (Bd. App. 1961); Ex parte Hall, 83 USPQ 38 (Bd. App. 1948); and Ex parte 
Hasche, 86 USPQ 481 (Bd. App. 1949). In the present instance, claim 1 recites the 
broad recitation "an antimicrobial material," and the claim also recites "consists of nicin" 
which is the narrower statement of the range/limitation. 

Claims 64, 66-67 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite in that it fails to point out what is included or excluded by the claim language. 
This claim is an omnibus type claim. 
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Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 

USPQ 459 (1966), that are applied for establishing a background for determining 

obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating . 
obviousness or nonobviousness. 

Claims 1-11, 13-20, 22-36, 47-51, 59, 61-64, 66-67 are rejected under 35 U.S.C. 
103(a) as being unpatentable over Sonnenberg et al. (US 2002/0173436 A1 ). 

Sonnenberg et al. teaches soap with antimicrobials (paragraph 0050), rosemary 
oil, thyme oil (paragraph 0055), carvone (paragraph 0062), thymole, carcacrol 
(paragraph 0079), rosemary, thyme (paragraph 0091), nisin, bacteriocins, lysozyme 
(paragraph 01 15), chelating agents (paragraph 0138). However it does not teach the 
specific concentrations and phenolic diterpenes, triterpenes, ursolic acid, rosmarinic 
acid. 

Rosemary is considered to intrinsically teach the claimed phenolic diterpenes, 
triterpenes, ursolic acid and rosmarinic acid because both the reference and the 
claimed invention are using the same composition. 
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Nisin can kill gram positive and gram negative bacteria thus the use of nisin 
intrinsically teach the claimed killing of gram positive and negative bacteria. 

The reference also does not specifically teach adding the ingredients in the 
amounts claimed by applicant. The amount of a specific ingredient in a composition is 
clearly a result effective parameter that a person of ordinary skill in the art would 
routinely optimize. "[WJhere the general conditions of a claim are disclosed in the prior 
art, it is not inventive to discover the optimum or workable ranges by routine 
experimentation." In re Aller, 220 F.2d 454, 456, 105 USPQ 233, 235 (CCPA 1955). 
Thus, optimization of general conditions is a routine practice that would be obvious for a 
person of ordinary skill in the art to employ. It would have been customary for an 
artisan of ordinary skill to determine the optimal amount of each ingredient to add in 
order to best achieve the desired results. Thus, absent some demonstration of 
unexpected results from the claimed parameters, this optimization of ingredient amount 
would have been obvious at the time of applicant's invention. 

Claims 1-36, 39-51, 59-64, 66-67 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Todd, Jr. (US 5084293), Bard et al. (US 3679434), and King et al. 
(US 6451365 B1). 

Todd, Jr. teaches antioxidant use for meats (column 1 , lines 56-60), rosemary in 
food stuff (column 5, lines 55-58), emulsifier of citric acid esters of mono-diglycerides 
(column 18, line 18). However it does not teach nisin, the specific concentrations, and 
raw meat. 
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Bard et al. teaches fresh (uncured) meat with edible polyphosphate salts to 
prevent the development of rancidity (column 2, lines 65-69). 

King et al. teaches antibacterial composition against gram positive bacteristatic of 
lytic enzymes, bacteriocins apply to solid food (Abstract), use of nisin as bactericides 
against bacterium Lactoccus lactis and against gram negative bacteria (column 2, lines 
43-59), lysozyme, polyphosphates, EDTA (column 3, lines 27-32). 

Rosemary is considered to intrinsically teach the claimed phenolic diterpenes, 
triterpenes, ursolic acid and rosmarinic acid because both the reference and the 
claimed invention are using the same composition. 

The references also do not specifically teach combining all of the claimed 
ingredients together. The references do teach that the ingredients are use in food 
processing (see discussion above). As discussed in MPEP 2144.06: 

It is prima facie obvious to combine two compositions each of which is taught by 
the prior art to be useful for the same purpose, in order to form a third composition to be 
used for the very same purpose.... [T]he ic,ea °f combining them flows logically from 
their having been individually taught in the prior art. 

Thus, is would be obvious to combine all of the claimed ingredients together 
because they are taught in the reference to have the same purpose. 

The references also do not specifically teach adding the ingredients in the 
amounts claimed by applicant. The amount of a specific ingredient in a composition is 
clearly a result effective parameter that a person of ordinary skill in the art would 
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routinely optimize. "[W]here the general conditions of a claim are disclosed in the prior 
art, it is not inventive to discover the optimum or workable ranges by routine 
experimentation." In re Aller, 220 F.2d 454, 456, 105 USPQ 233, 235 (CCPA 1955). 
Thus, optimization of general conditions is a routine practice that would be obvious for a 
person of ordinary skill in the art to employ. It would have been customary for an 
artisan of ordinary skill to determine the optimal amount of each ingredient to add in 
order to best achieve the desired results. Thus, absent some demonstration of 
unexpected results from the claimed parameters, this optimization of ingredient amount 
would have been obvious at the time of applicant's invention. 

Conclusion 

No claim is allowed. 

Contact Information 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Catheryne Chen whose telephone number is 571-272- 
9947. The examiner can normally be reached on Monday to Friday, 9-5 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Terry McKelvey can be reached on 571-272-0775. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Catheryne Chen 
Patent Examiner 
Art Unit 1655 

/Susan Hoffman/ 
Primary Examiner, Art Unit 1655 
September 13, 2007 



